
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

________________________________________________________________________

In re: Chad T. Christian, Bky: 04-32535
Genee A. Christian,

NOTICE OF HEARING AND MOTION
Debtor(s). FOR RELIEF FROM STAY

________________________________________________________________________

TO: Debtors Chad T. Christian and Genee A. Christian and their attorney April
M. Little; Standing Trustee Jasmine Keller; U.S. Trustee; and other parties
in interest.

1. Claremont Improvement Corp. (“Claremont”), a creditor in the above-

referenced bankruptcy, by its undersigned attorney, moves the Court for the relief

requested below, and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 9:30 a.m. on October 13,

2004, before the Honorable Dennis D. O’Brien, in Courtroom No. 228A, at the U.S.

Federal Courthouse, 316 North Robert Street, St. Paul, Minnesota 55101.

3. Any response to this motion must be filed and delivered not later than

October 7, 2003, which is three days before the time set for the hearing (excluding

Saturdays, Sundays, and holidays), or filed and served by mail not later than September

30, 2004, which is seven days before the time set for the hearing (excluding Saturdays,

Sundays, and holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS

TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A

HEARING.

4. This motion arises under 11 U.S.C. § 362 and Fed. R. Bankr. P. 4001.

This motion is filed under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1

through 9013-3.  Claremont seeks relief from the automatic stay of 11 U.S.C. § 362 in



order to proceed in state court to terminate the debtors’ possessory rights, if any, to

certain real property.

5. The petition commencing this case was filed on April 27, 2004 and the

case is now pending in this Court.  This Court has jurisdiction over this motion pursuant

to 28 U.S.C. §§ 1334 and 157(a), Fed. R. Bankr. P. 5005 and Local Rule 1070-1. This

proceeding is a core proceeding.

6. On October 26, 2002, debtor Chad Christian entered into an agreement

(the “Lease”) with Claremont to lease the real property commonly known as Lot 230,

Claremont Mobile Home Park (the “Premises”). A copy of the Lease is attached hereto as

Exhibit A.

7. Payments due under the Lease for the months of December 2003 through

September 2004 totaling $1,500.00 plus late charges, have not been made by the

debtor(s).

8. On their bankruptcy petition, the debtors list 220 Locust Ave, Owatonna,

MN as their present address. Upon information and belief, the debtors vacated the

Premises at least six months ago and the Premises have remained vacant since that time.

9. Claremont has been unable to retake possession of the Premises and

terminate the debtors’ interest in accordance with Minnesota law while the debtors are

failing to make payments and Claremont has not been offered adequate protection of its

interest in the Premises.

10. The debtors have no equity in the leased Premises. The debtors do not list

any rental income being generated by the Premises on Schedule I so the Premises are not

necessary to an effective reorganization.



11. The failure of the debtors to make payments pursuant to the Lease or to

provide Claremont with adequate protection of its interest in the Premises constitutes

cause within the meaning of 11 U.S.C. § 362(d)(1) and 362(d)(2) entitling Claremont to

relief from the automatic stay.

12. Claremont requests that any order modifying the automatic stay be

effective immediately as permitted by Federal Rule of Bankruptcy Procedure 4001(a)(3).

13. If testimony is necessary as to any facts relevant to this motion, Glenn

Kruckeberg or some other representative of Claremont will testify on behalf of

Claremont.

WHEREFORE, Claremont respectfully moves the Court for an order, (i) modifying the

automatic stay of 11 U.S.C. § 362 so as to allow Claremont to commence state court

proceedings to terminate the debtors interest, if any, to the premises, (ii) finding that the

stay required by Federal Rule of Bankruptcy Procedure 4001(a)(3) is not applicable, (iii)

for such other relief as the Court deems just and equitable.

Dated: September 15, 2004  PILETICH AND SKOKAN, P.A.

/e/ Joseph A. Skokan
Joseph A. Skokan, #251367
1675 South Greeley St
Suite 100
Stillwater, MN 55082
(651) 351-1975 Fax (651) 351-3975





















UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

________________________________________________________________________

In re: Chad T. Christian Bky: 04-32535
Genee A. Christian,

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

Debtor(s).

________________________________________________________________________

Pursuant to 11 U.S.C. § 362 and Fed.R.Bankr.P. 4001(a), Claremont

Improvement Corp. (“Claremont”), through its undersigned attorney, submits this

Memorandum of Law in Support of Motion for Relief from Stay.

FACTS

The relevant facts are fully set forth in the accompanying Notice of Hearing and

Motion for Relief from Stay and are hereby incorporated into this memorandum.

ANALYSIS

Relief from the automatic stay is available pursuant to 11 U.S.C. § 362(d), which

states in relevant part:

On request of a party in interest and after notice and a hearing, the court shall
grant relief from the stay provided under subsection (a) of this section, such as
by terminating, annulling, modifying, or conditioning such stay-

(1) for cause, including the lack of adequate protection of an interest in
property of such party in interest;

(2) with respect to a stay of an act against property under subsection (a) of
this section, if-
(A) the debtor does not have an equity in such property; and
(B) such property is not necessary to an effective reorganization . . .

The debtors have made no payments to Claremont as required by the Lease since

November of 2003.  The debtors have not offered Claremont adequate protection of its

interest in the Premises nor adequate assurance of future performance. Such failure

constitutes “cause” within the meaning of  section 362(d)(1) and Claremont is therefore



entitled to relief from the automatic stay. In re Reinbold v. Dewey County Bank, 942

F.2d 1304 (8th Cir. 1991).

Pursuant to section 362(d)(2), relief from the automatic stay is also appropriate if

the debtors have no equity and the Premises are not necessary to an effective

reorganization. In re Albany Partners, Ltd., 749 F.2d 670 (11th Cir. 1984). The debtors are

leasing the Premises and therefore have no equity within the meaning of section

362(d)(2). The debtors do not reside on the Premises nor do they list any income being

generated therefrom. The Premises are therefore not necessary to the debtors’ plan of

reorganization.

CONCLUSION

Claremont has established “cause” within the meaning of 11 U.S.C. § 362(d)(1)

entitling it to relief from the automatic stay. In addition, Claremont has shown that relief

is appropriate pursuant to 11 U.S.C. § 362(d)(2). Claremont is entitled to an order

authorizing it to take possession of the Premises and terminate the debtors’ interest in

accordance with Minnesota law.

Dated: September 15, 2004 Respectfully Submitted,

PILETICH AND SKOKAN, P.A.

/e/ Joseph A. Skokan
Joseph A. Skokan, #251367
1675 South Greeley St, #100
Stillwater, MN 55082
(651) 351-1975 Fax (651) 351-3975



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________

In re: Chad T. Christian, Bky: 04-32535
Genee A. Christian

Debtor(s). UNSWORN CERTIFICATE
OF SERVICE

______________________________

I, Joseph A. Skokan of the law firm of Piletich and Skokan, P.A., 1675 South

Greeley Street, Suite 100, Stillwater, Minnesota 55082, being more than 18 years of age,

declare under penalty of perjury that on September 17, 2004 I mailed copies of the

foregoing Notice of Hearing and Motion for Relief from Stay; Memorandum in

Support of Motion for Relief from Stay; Order, by first class mail postage prepaid to

each entity named below at the address stated below for each entity:

Jasmine Z. Keller Chad Christian Genee Christian
Chapter 13 Trustee 220 Locust Ave 220 Locust Ave
12 S 6th St #310 Owatonna, MN Owatonna, MN
Mpls., MN 55402 55060 55060

Prescott & Pearson James Geske
PO Box 120088 Wilford & Geske
New Brighton, MN 7650 Currell Blvd, Suite 300
55112 Woodbury, MN 55125

Dated: September 17, 2004 /e/ Joseph A. Skokan



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

________________________________________________________________________

In re: Chad T. Christian Bky: 04-32535
Genee A. Christian,

ORDER GRANTING RELIEF
Debtor(s). FROM THE AUTOMATIC STAY

________________________________________________________________________

The above-entitled matter came before the Court for hearing on October 13, 2004

on motion of Claremont Improvement Corp. seeking relief from the automatic stay of 11

U.S.C. § 362. Appearances were noted in the Court’s record. Based upon the

proceedings, statements of counsel, and all of the files and records herein, the Court now

finds that cause exists entitling Claremont Improvement Corp. to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11

U.S.C. § 362 is immediately terminated as to Claremont Improvement Corp. and it is

authorized to terminate its lease and take possession of the real property commonly

known as Lot 230, Claremont Mobile Home Park in accordance with Minnesota law.

Notwithstanding Fed.R.Bankr.P. 4001(a)(3), this order is effective immediately.

Dated:__________ ______________________________
Dennis D. O’Brien
United States Bankruptcy Judge


